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STATEMENT OF JUDGMENT APPEALED FROM AND RELIEF SOUG HT

On July 21, 2016, the Court of Appeals vacatedraidat’s convictions and remanded the
matter for a new trial. The Court found that defl@m’s Sixth Amendment right to counsel was
violated where, after continued outbursts in thertoom, the district court judge excused both
defendant and his attorney from the proceedinglsowit obtaining a valid waiver of defendant’s
right to counset. Defendant was subsequently found guilty beyoreéiaonable doubtin a jury trial,

where he was represented by counsel. Writingiflemtajority, Chief Judge Michael Talbot and

Judge Christopher Murray determined that the eves structural and required automatic reversal.

Judge Deborah Servitto concurred in the resultwvate separately.
The People respectfully request that this Honor@lolert grant leave to appeal the Court of
Appeals decision or, peremptorily reverse the deciand affirm defendant’s convictions and

sentence.

'People v Lewis, unpublished opinion, COA #325782 (July 21, 2016).

Vi
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STATEMENT OF QUESTION PRESENTED
l.

Denial of counsel at the preliminary examination stige does not
require automatic reversal where the error is harmess beyond a
reasonable doubt. Here, defendant's examination vgaheld
without counsel or defendant present, but defendantwas
represented at trial and found guilty beyond a reagnable doubt.
Did the error at defendant’s preliminary examination require
automatic reversal of defendant’s convictions where¢he error
was harmless beyond a reasonable doubt

The People answer, “No.”
The defendant answers, “Yes.”
The trial court answered, “No.”

The Court of Appeals answered, “Yes.”
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STATEMENT OF FACTS

Defendant was charged in counts one and two dfifbemation with second-degree arson,
for the burning of properties located at 20430 Hewte and 20514 Hull, in the city of Detroit. In
counts three through six, defendant was chargel thitd-degree arsohfor the burning of
properties located at 20438 Hawthorne, 20520 R20B27 Russell, and 20502 Greeley, in the city
of Detroit.

On March 2, 2014, Lieutenant Matthew Crouch of etroit Fire Department was
dispatched to a fire at 20502 Greeley, an unocdugiiegle family dwellindg. 11/5, 65, 67, 71. He
found a note in front of the house on the porch/5,175-76. The note was written on a cupboard
door. 11/5, 106. He discovered that the cupbdaat had been broken off in the attic area. 11/5,
77. He photographed the note and sent it to LireuteDennis Richardson. 11/5, 77. Crouch
determined that the fire was incendiary in natur&/5, 86-88. The name and phone number for a
person by the name of Pieter Folscher were writterthe board. 11/5, 55. The Detroit Fire
Department contacted Folscher based on the ntB, 95. Folscher told investigators that he knew
defendant as an elder at his church. He alsalelesh where defendant lived. 11/5, 56.

On March 2, 2014, Raven Jackson and her husbanat@iher Goward, were at 20514
Hull. They were living there at the time. Theyrevéoading their van in the driveway when they
noticed defendant walking. Defendant was cursing swearing. 11/5, 115-116; 122-124.

Defendant walked into the abandoned house nexitdabem, at 20520 Hull. 11/5, 116, 125; 11/6,

MCL 750.731.
3MCL 750.74.
“References to the trial court record will be byedaage.

2
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87. Afew minutes later, they observed smoke cgrfrimm the abandoned house and Jackson called
911. 11/5, 117, 126. The fire spread to theirdgoull/5, 118, 135. The fire at 20520 Hull was
determined to be incendiary and was the causesdirthto 20514 Hull. 11/6, 95, 98. Jackson and
Goward identified defendant in a photo lineup. 511¥19-120; 127-128. Goward identified
defendant in court as well. 11/5, 124.

On March 2, 2014, a witness, Ronnie Blanton, wa)487 Hawthorne taking photos for
his job. 11/6, 6. He observed defendant comit@ban abandoned house across the street, located
at 20438 Hawthorne. 11/6, 7, 102, 104. Defendead on his cellphone, yelling. 11/6, 7.
Defendant was in the house for approximately fivautes. Approximately 30 seconds after
defendant came out, Blanton observed smoke comang the house. 11/6, 8, 9. Defendant told
Blanton that he had a gun and that if Blanton canyecloser he would shoot him. 11/6, 8. Blanton
asked defendant if he had set the house on fieferidant did not answer the question. Then,
defendant told him that 20437 Hawthorne was n&g{6, 9. Blanton went to his truck and began
taking photos of defendant. 11/6, 10. The phetese admitted. 11/5, 164. Lieutenant Jamel
Mayers, of the Detroit Fire Department, was dispeattto the location along with Richardson and
Crouch. Mayers was given the photos. 11/5, 158-1ayers was able to obtain information as
to which direction defendant went. He and Richandeere able to locate defendant walking
westbound on Eight Mile. 11/5,161-162, 165. Weytapproached, defendantran. 11/5, 165. They
pursued defendant and placed him under arrestendaht was in possession of four cigarette
lighters when he was arrested. Both Blanton angidvtaidentified defendant in the courtroom.

11/5, 160-162; 11/6, 11, 79-80.
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The vacant house at 20438 Hawthorne totally coldps.1/6, 102, 105. The fire at 20438
Hawthorne spread to an occupied dwelling next é@0430 Hawthorne. 11/6, 105, 116. It was
determined that the fire at 20438 Hawthorne wasitmbnally set and that it caused the fire at 20430
Hawthorne. 11/6, 116.

Mayers then proceeded to investigate a fire at 2082&sell, a vacant dwelling. 11/5, 167.
He determined that the fire was incendiary in ratull/5, 174. He came into contact with a
witness, Mollison Folson. 11/5, 176. Earlier, $am was shoveling snow on Russell when he
observed defendant. Defendant was screaming abebtte guy who was raping women. 11/5,
138-139. Folson observed defendant go into thantdgouse. Defendant was in the house for
approximately 10 minutes. 11/5, 140. Folson vk in his house and,, a couple of hours later,
he noticed that 20527 Russell was on fire. Fueks arrived to put out the fire. 11/5, 142. Bals
gave Mayers a description of the person he hadgaeg into the vacant house. The description
matched defendant. 11/5, 175-176. The causesdirthwas determined to be incendiary. 11/5,
174. Folson was not able to identify defendana iphoto lineup. 11/5, 142. He was able to
recognize defendant’s voice at defendant’s prelamjiexamination hearing, and that is how he was
able to identify defendant in court during theltrial/5, 149-152.

On March 17, 2014, defendant appeared before Jiaiggph Baltimore for his preliminary
examination. On that date, defendant’s court-agpdi attorney, Rene Cooper, requested that
defendant be evaluated for competency and crimasglonsibility. 3/17, 4. The court ordered the
evaluation. 3/17,4. On May 27, 2014, the pastiese back in court for a competency hearing and
attorney Mark Procida stood in for Rene Cooper efemdant’s behalf. 5/27, 3. The Forensic

Center found defendant to be competent to staald ffihe criminal responsibility evaluation was
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not completed, due to defendant’s failure to previle information needed to conduct the
evaluation. Procida stipulated to the findingstte# Forensic Center. 5/27, 3-4. Defendant’s
preliminary examination was scheduled for June2084.

On June 18, 2014, Cooper indicated to the coutt tthere had been a breakdown in
communication between him and defendant, that defeino longer wanted him as his attorney,
and that defendant would not talk to him. Defendameed, stating that he had been locked up for
almost 4 months and had only seen Cooper one tintevd minutes. 6/18, 3-4. Defendant further
stated that when he tried to talk to Cooper, Cotgdrhim “I don’t want to hear it.” 6/18, 4. The
court concluded that there had indeed been a bogakth communication and appointed attorney
Brian Sherer to represent defendant. 6/18, 5.cohe told defendant that Sherer would be the last
lawyer he would be getting, and that if they contit get along then defendant would have to
represent himself. 6/18, 5.

On July 30, 2014, the parties were back in courti&dendant’s preliminary examination.
Attorney Brian Sherer was present. When the aske¢d defendant to place his name on the record,
defendant replied, “I'm not talking. | don’t haxe attorney. This man disrespecting me. You all
violating my rights. I'm through with it. I'm tlmugh with it.” 7/30, 3. The court made a rectrakt
defendant did not want either of the lawyers ttztt heen appointed to represent him and that the
court was going to hold the examination with dertdepresenting himself. 7/30, 3-4. The court
asked Sherer to act as standby counsel. 7/3elcourt explained, “It is not reasonable or fiair
me to try to force a lawyer to expose his reputatuith someone who obviously has demonstrated

that he does not desire to have lawyers repregehitn.” 7/30, 5. The court did not comply with
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MCR 6.005 or go through thénderson® factors to establish an unequivocal waiver. Deéa
continued making outbursts to the point that hetbdsk removed from the courtroom. 7/30, 6-9.
The court excused Sherer. 7/30, 9. The courtrmoed with defendant’s examination in his absence
and he was bound over without an attorney preséf30, 60.

On October 15, 2014, defendant appeared beforeeIndgid Groner for his arraignment.
Sherer was present, with the understanding thandaht was representing himself, and asked the
court to allow him to withdraw as counsel. 10/B54. Defendant stated that he was not
representing himself. 10/15, 3. The court théowad defendant to interview several lawyers and
to choose the one he liked best. 10/15, 6-9. ket chose to have attorney Robert Slameka
represent him. 5/30, 10.

On October 30, 2014, a pretrial was held beforgdudwrence Talon and defendant was
represented by Slameka. 10/30, 3. Defendardllstas scheduled to begin the following Monday,
November 3, 2014. At the pretrial hearing, defendald the court that he did not want Slameka

to represent him either. 10/30, 39-41. Defendésu told the court that he had filed grievances

*Under MCR 6.005, if the court determines that tefeddant is financially unable to
retain a lawyer, it must promptly appoint a lawgiad promptly notify the lawyer of the
appointment. The court may not permit the defenttanmtake an initial waiver of the right to be
represented by a lawyer without first (1) advisihg defendant of the charge, the maximum
possible prison sentence for the offense, any ntandainimum sentence required by law, and
the risk involved in self-representation, and (2¢iing the defendant the opportunity to consult
with a retained lawyer or, if the defendant is getit, the opportunity to consult with an
appointed lawyer.

®People v Anderson, 398 Mich 361, 367-368 (1976) set forth a 3-fatést to establish a
valid waiver: (1) the defendant's request is unempal, (2) the defendant is asserting the right
knowingly, intelligently, and voluntarily after beg informed of the dangers and disadvantages
of self-representation, and (3) the defendantfsreptesentation will not disrupt, unduly
inconvenience, and burden the court and the adtratian of the court's business.

6
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against both Sherer and Slameka and that he héenvai letter to the Chief Judge at"3Bistrict
Court complaining about Judge Baltimore. 10/3Q,39 The court proceeded to hold a hearing
under MCR 6.005(D)(1) and complied with the reqgueats therein. 10/30, 46-56. Defendant
indicated that he thought he was being “forced®jaresent himself, but when asked if he wanted
Slameka to represent him, he told the court, i'd@ant Mr. Slameka nowhere around,” and “Mr.
Slameka’s not going to be nowhere around me.” Q,A/8, 45, 55-57. The court stated that it would
revisit the issue at the next court date, so tleeralant could decide for sure if he wanted to
represent himself or if he wanted Slameka to atleak-up. 5/30, 56.

The parties returned to court on the date setitdy November 3, 2014. Over the weekend,
defendant had spoken to attorney Patricia Sloni3&fendant told the court that he wanted the court
to remove Slameka from the case and appoint Slotoskipresent him. He further stated that he
never wanted to represent himself. 11/3, 4-5. dthet appointed Slomski and also appointed an
investigator to assist her with preparing for triafl/3, 6-7.

On November 5, 2014, the parties returned to ctmuptroceed with defendant’s trial.
Defendant told the court that he did not want Skiras his attorney, because she had only visited
him for ten minutes prior to trial. 11/5, 11. Theurt again asked defendant if he wanted to
represent himself. He stated that he did not5,111¥-12. The court asked if he wanted Slomski to
represent him. Defendant replied, “Yes, sir. Geaa, sir. Yes, sir.” 11/5, 12. Slomski
represented defendant for the duration of his.trial

Defendant was found guilty of count one, third-aéegarson (lesser included offense) at
20430 Hawthorne; count two, second-degree ars@f%it4 Hull; count three, third-degree arson

at 20438 Hawthorne; count four, third-degree aet@®520 Hull; and count five, third-degree arson
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at 20527 Russell. He was found not guilty of caixtthird-degree arson at 20502 Greeley. 11/11,
58. He was sentenced to seventeen to thirty yegmssonment on each of the five counts, to run
concurrently. 12/23, 21-22.

On August 31, 2015, defendant filed an appealgtftin the Michigan Court of Appeals.
On December 3, 2015, defendant filed a pro-pef breppeal in the Michigan Court of Appeals.
On July 21, 2016, the Court of Appeals issued p@ion, finding that defendant’s Sixth
Amendment right to counsel was violated where raftatinued outbursts in the courtroom, the
district court judge excused both defendant andttesney from the proceedings without obtaining
a valid waiver of defendant’s right to counsel. eT@ourt of Appeals vacated defendant’s
convictions and sentences and remanded the maittamfew trial.

In its opinion, the Court stated its conclusiortthbacause the error was structural in nature,
Michigan law requires automatic reversal. The mgjovent on to say that such an interpretation
of federal law is incorrect:

[W]e express our belief that the denial of coureted critical stage of a criminal

proceeding does natways require reversal. Instead, when confronted witthsa

situation, a court must determine whether the defiaounsel at a critical stage

constitutes a structural error that infects thé&remiroceedings, and if so, automatic

reversal is then required. However, if the desi@bunsel at a critical stage does not

infect the entire proceedings, then a court mustrdene whether the denial of

counsel at a critical stage constitutes harmlass.er

The People now apply to this Supreme Court fordemvappeal the Court of Appeals
decision. The People argue that the Court of Algpazould have applied harmless error review,
as the error at defendant’s preliminary examinatiimhnot “infect the entire proceedings ” where

he was subsequently represented by counsel and fpuilly beyond a reasonable doubt in a jury

trial.
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ARGUMENT
l.
Denial of counsel at the preliminary examination sige does not
require automatic reversal where the error is harmess beyond a
reasonable doubt. Here, defendant's examination vgaheld
without counsel or defendant present, but defendantwas
represented at trial and found guilty beyond a reagnable doubt.
The error at defendant’s preliminary examination was harmless
and did not require automatic reversal of defendars
convictions
Standard of review:

A forfeited constitutional claim is reviewed foliain error.” A nonstructural constitutional
error that occurs at the preliminary examinatiagstis reviewed to determine whether the error was
harmless beyond a reasonable doubt.?

Discussion:

Defendant forfeited his right to counsel by higdive behavior. But even if the right to
counsel was not forfeited, a denial of counsehafareliminary examination stage does not require
automatic reversal. Rather, the error should biewed to determine whether it was harmless.

A. Defendant Forfeited His Right To Counsel By His Bruptive Behavior

Although the right to counsel is constitutionallyaganteed, the right can be forfeited by

virtue of a defendant’s own actiohdn People v Kammeraad, the defendant repeatedly disrupted

"People v Carines, 460 Mich 750, 774 (1999).

8Chapman v California, 386 US 18, 24 (1967Peoplev Carter, 412 Mich 214, 217
(1981).

°People v Kammeraad, 307 Mich App 98, 130-132 (2014).

9
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the court proceedings with his defiant behavioit hs preliminary examination, the defendant
stated:

| take exception. | refuse any and all court apfeal attorneys and their services.

| refuse any and all trials. | refuse any andjuiles. | refuse any and all court

services. | take exception to this process. Ataké exception to these unlawful

proceedings. Have the prosecution swear in andyctere false charges, the fake

charges they are holding....I do not trust that.jdithat man does not speak for me.

| refuse any and all court appointed attorneys,thait services®

The defendant repeated this mantra throughout slees-trial hearings. At times, the
defendant refused to leave his cell to appear imtéb At one pre-trial hearing, the circuit court
noted that the defendant appeared in court partiaked after having refused to get dressed. He
was also in a wheelchair despite not having angighyhandicap? The circuit court attempted to
obtain a formal waiver of counsel under MCR 6.0818,was unable to do so because the defendant
continued to state that he was taking exceptioth@oproceedings. The defendant’s appointed
counsel expressed that he wanted to withdraw,eadéfendant would not even acknowledge his
presenceé® The defendant repeatedly stated that counsehwialsis attorney and had no right to
represent him?

At the defendant’s trial, he was removed from thertroom due to his behavior. The court

did not allow defendant’s appointed counsel to dn#lwv, but counsel declined to cross-examine any

9d at 101-102.
Hdat 111.
%d at 105.
¥1d at 107-108.
“1d at 110.

10
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of the prosecution’s witnesses or present any ecielen behalf of the defendantAfter a jury trial,
the defendant was convicted as charje@he Michigan Court of Appeals held that desplite t
ineffective waiver of counsel, the defendant hadefted his right to counsel by his own willful
conduct: “In this case, we conclude that defendémffeited his constitutional right to counsel,
considering his refusal to accept, recognize, arraanicate with appointed counsel, his refusal of
self-representation, and his refusal to otherwiséigpate in the proceeding$.”In its opinion, the
Court acknowledged that a finding of forfeiture ltbbe precluded where a defendant is mentally
incompetent® The Court further recognized that a finding afdure should be reserved for the
rare circumstance where it is necessary to addmdsfendant’s “exceptionally egregious conddtt.”
The Court of Appeals based its decision, in parprecedent from other jurisdictions. For
example, irtate v Mee, the North Carolina Court of Appeals held thatdeéendant had forfeited
his right to counsel where the defendant told tiad ¢ourt that he did not want representation, did
not want to represent himself, and refused to renmahe courtroom or participate in his trial. eTh
Court held that, the “[d]efendant, by his own cotiglforfeited his right to counsel and the trialito
was not required to determine...that defendantkmaavingly, understandingly, and voluntarily

waived such right[.J° The Court irkammeraad also noted that ib).S. v McLeod, the United

¥Id at 115.

%1d at 116.

Yd at 131-132, 134.

81d at 136 (citingndiana v Edwards, 554 US 164, 177-178 (2008)).
¥Id at 137.

2d at 130-131 (quotin§tate v Mee, 233 NC App 542 (2014)).

11
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States Court of Appeals for the Eleventh Circukraswvledged that the right to counsel can be
forfeited:

The appointment of counsel for an indigent is regliat every stage of a criminal

proceeding where substantial rights of an accussdom affected. Nonetheless, the

right to assistance of counsel, cherished and fuedé#al as it may be, may not be put

to service as a means of delaying or trifling vifth court*

Similarly, the Court observed that thS. v Goldberg, the U.S. Court of Appeals for the Third
Circuit approved of a trial court’s decision to dep a defendant of the fundamental right to colinse
where the defendant is aware of his actions and idatands to lose, even where the defendant
vehemently objects to being forced to proceenlse. The Court inGoldberg referred to this
situation as “forfeiture with knowledgé?”

Here, defendant’s behavior was very similar tadékendant ikammeraad. He repeatedly
stated that he did not want to represent himself,hg rejected each of the attorneys the court
appointed for him. When the court appointed Shiereepresent defendant, the court warned him
that if he could not get along with Sherer, he widwve to represent himself. 6/18,5. Sherer was
prepared to represent defendant at his prelimiegaynination, but defendant stated on the record,
“I'm not talking. 1don’t have no attorney. Thisan disrespecting me. You all violating my rights.
I'm through with it. I'm through with it.” 7/303. The court then determined that defendant would

represent himself, since he didn’t want Sheregpoasent him. Nevertheless, the court asked Sherer

to act as standby counsel. But defendant’s coatimutbursts resulted in him being removed from

244 at 132 (quotingJSv McLeod, 53 F3d 322, 325 (CA 11 1995)).
224 at 134 (citingJSv Goldberg, 67 F3d 1092, 1101 (CA 3 1995)).

12
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the courtroom. At that point, the court excusedr8hand defendant’s preliminary examination
continued in the absence of counsel.

Here, as inKkammeraad, defendant forfeited his right to counsel whendadiberately
continued to disrupt the proceedings despite the'savarnings. He was not mentally incompetent
to stand trial, as he had been examined and foangpetent by the forensic centes/27, 3-4.
Rather, he engaged in the behavior with full knalgkeof the consequences of his actions, with the
intent to delay and/or disrupt the court proceesling

Therefore, despite the ineffective waiver of detamtts right to counsel, defendant forfeited
his right to counsel by his own willful conduct.

B. The Error Was Not Structural and Harmless Error Analysis Applies

If the error is not deemed forfeited, harmlessrearalysis nevertheless applies. Where an
error affects a constitutional right, courts musttfdetermine whether the error is structural or
nonstructural. “Structural errors are defects thifééct the framework of the trial, infect the
truth-gathering process, and deprive the trialafstitutional protections without which the trial
cannot reliably serve its function as a vehicledfetermination of guilt or innocencé.”Such errors
are “intrinsically harmful, without regard to tha&iffect on the outcome, so as to require automatic
reversal.

The U.S. Supreme Court has recognized that a fyofistructural error is only appropriate

in a “very limited class of cases,” and that “meststitutional errors can be harmle$s.fh other

“people v Watkins, 247 Mich App 14, 26 (2001).
#People v Duncan, 462 Mich 47, 51 (2000) (citingjeder v U.S,, 527 US 1, 7 (1999)).
“Neder supra, at 8 (internal quotations and citations omitted).
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words, a finding of structural error is the exceptirather than the rule. Generally, an error moli
be considered structural unless the effect of thar &pervade[s] the entire proceedirg.”If the
error is nonstructural, harmless error analysidiepfl

Defendant relies on the U.S. Supreme Court’ssitatinU.S. v Cronic, for the proposition
that a denial of counsel at a critical stage esgitlim to a “presumption of prejudice.” Defendant
asserts, and the Court of Appeals agreed, Reaple v Willing,?® People v Buie® (relying on
Willing), andPeople v Arnold® require automatic reversahenever there is a complete denial of
counsel at a critical stage of a criminal procegdinin Arnold, this Court held in an order that a
complete denial of counsel at a critical stage afiminal proceeding is a structural error that
requires reversdl. But Arnold involved a deprivation of counsel at sentencing, aiothe
preliminary examination stage. Here, the denigbainsel occurred at the preliminary examination
stage, after which defendant had a fair trial \tli representation of counsel.

Willing specifically distinguished the situation wherehase, the deprivation of counsel does
not “pervade the entire proceeding.” For example, iWlling, the Court of Appeals recognized

the applicability of harmless error analysis ingaases in which “the evil caused by a Sixth

“People v Willing, 267 Mich App 208, 224 (2005)atterwhite v Texas, 486 US 249,
256-257 (1988).

2"Willing, supra, at 223.

2|d at 224.

*People v Buie, 298 Mich App 50 (2012).
*People v Arnold, 477 Mich 852, 852-853 (2006).
A d.

*AMlling, supra, at 224.
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Amendment violation is limited to the erroneous &ion of particular evidence at tridf "Thus,

in order to determine if a constitutional errosisuctural in nature, courts must determine ndt jus
whether a complete deprivation of counsel occuaed critical stage of the proceedings, but
“whether the effect of the deprivation pervaded the entire proceeding.”

A defendant’s preliminary examination is a criticgthge for purposes of the Sixth
Amendment right to couns&l.But, although the right to counsel is guarantaethe Constitution,
the right to a preliminary examination is i6tA defendant’s right to a preliminary examinatisn
statutory?’ The primary function of a preliminary examinatitsto determine if a crime has been
committed and, if so, if there is probable caudedieeve that the defendant committec®#t.Thus,

a preliminary examination “primarily serves the jaxipolicy of ceasing judicial proceedings where
there is a lack of evidence that a crime was cotenhitr that the defendant committed®t.”

Contrary to defendant’s argument and the Courtmgefals’ opinion, Michigan law is not

“well established” that automatic reversal is regdiwhere a denial of counsel occurs at the

preliminary examination stage. In fact, Michiganuds have addressed this issue by adopting the

Hd.

*Id (emphasis added).

%Coleman v Alabama, 399 US 1, 9-10 (1970).
38pgople v Hall, 435 Mich 599, 603 (1990).
’People v McGee, 258 Mich App 683, 695 (2003).
*people v Glass, 464 Mich 266, 277 (2001).
*People v Johnson, 427 Mich 98, 104-105 (1986).
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harmless error standard set fortrOoleman v Alabama.*® In Coleman, the U.S. Supreme Court
held that, although a defendant’s preliminary exetion is a “critical stage” for purposes of the
Sixth Amendment right to counsel, a denial of ca&liasthe preliminary examination stage does not
require automatic reversal. Rather, “[t]he tedbécapplied is whether the denial of counsel at the
preliminary hearing was harmless err&r Harmless error analysis requires a two-part iryqti1)
Was the error so offensive to the maintenancesofuad judicial system so as to require reversal?
and (2) If not, was the error harmless beyond sarable doubt?? If the error is deemed harmless,
reversal is not required. In other words, “an error in the preliminary exaation procedure must
have affected the bindover and have adverselytaffebe fairness or reliability of the trial itsédf
warrant reversal®*

An error that occurs at the preliminary examinatstéige, even a constitutional one, will
generally be deemed harmless where, as here,whaarsufficient evidence to support a bindover
and the defendant was subsequently found guiltpig\ya reasonable douBt.For example, in

People v Washington, the defendant was denied counsel at his prelimpi@gamination and was

subsequently convicted of kidnapping in a juryltrishe Michigan Court of Appeals held that the

“People v Humbert, 120 Mich App 195, 198 (1982lPeople v Washington, 30 Mich App
435, 437 (1971)Coleman, supra.

“IColeman, supra, at 10-11.

“Humbert, supra.

“*Hall, supra, at 603.

*“McGee, supra, at 698.

“>People v Washington, 30 Mich App 435, 437 (1971).
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denial of counsel at the preliminary examinati@ystwas harmless, noting that the victim testified
at both hearings and her testimony was believelblly the magistrate and the jury. Further, the
witness was subjected to vigorous cross-examinaiotrial, and no part of the preliminary
examination transcript was introduced at tffal.

Similarly inPeoplev Carter, this Court applied harmless error analysis difteling that the
defendant had been denied the right to couns& atéliminary examination. I@arter, this Court
found that the defendant had not executed a kngwwigntary and intelligent waiver of his right
to counsel and remanded the matter for a deterimimas to prejudic¥.

Here, as irWashington, the witnesses who testified at defendant’s prelamnjxamination
testified again at trial and were cross-examin&tere was sufficient evidence presented at the
preliminary examination to establish probable catgsbind defendant over for trial. Even if
defendant had been represented by counsel adlmiary examination, the case would have been
bound over. Defendant was represented by counbi &ial and the jury found him guilty of five
counts of arson beyond a reasonable doubt. Def¢rcdaceded at oral argument in the Court of

Appeals that no evidence from the preliminary exation was used at trial. He further conceded

*°|d at 437-438.

“'Carter, supra, at 216-217. See alfeople v Dewulf, unpublished opinion per curiam
of the Michigan Court of Appeals, issued May 22)20Docket No. 258148) (Attached as
Appendix B). (CitingCarter andColeman, the Michigan Court of Appeals held that the
defendant was not prejudiced by an ineffective waof counsel during his preliminary
examination where he was represented by couns#hlednd was able to present his defense,
and where no evidence procured at the prelimingaynénation was used against him at trial).
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that he did not waive any rights or defenses bypagticipating in his preliminary examinatiéh.
Therefore, defendant was not prejudiced by theall@ficounsel at his preliminary examination
hearing.

Willing, on the other hands distinguishable from the instant caseWitling, the
deprivation of counsel occurred during the defetidgmetrial evidentiary hearings, which were his
“only opportunities to present his entrapment dedeand to argue that his statement to the police
should not be admitted?”

AlthoughWashington andCarter were decided prior to the U.S. Supreme Court’ssileci
in U.S v Cronic, they have not been overruled. And, even [@snic, Michigan courts have
followed Satterwhite v Texas, which was decided four years aftéronic. In Satterwhite, the
defendant was denied counsel at a critical stageglenU.S. Supreme Court found that the denial
constituted a violation of the Sixth Amendment.t B inquiry did not end there: “Our conclusion
does not end the inquiry because not all constitadi violations amount to reversible error. We
generally have held that if the prosecution can@tmeyond a reasonable doubt that a constitutional

error did not contribute to the verdict, the eimoharmless and the verdict may staffd.”

“8People v Lewis, unpublished opinion, COA #325782 (July 21, 208)ached as
Appendix A).

“Willing, supra, at 228.
*0Satterwhite, supra, at 256 (citingChapman v California, 386 US 18 (1967).
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For example, irPeople v Vinson, a 2006 unpublished opiniéhthe Michigan Court of
Appeals followed the holding i€oleman and applied the harmless beyond a reasonable doubt
standard where the defendant was deprived of cbdunsieg the second day of his preliminary
examination:

Although the wrongful deprivation of representatouring a critical stage of the

criminal process has been held to be structurat ezquiring automatic reversal, see

United Sates v. Cronic, 466 U.S. 648, 659 n 25; 104 S Ct 2039; 80 L.Eé=d

(1984), the United States Supreme Court has helt thhere a defendant is

completely deprived of representation at a prelanyrexamination, reversal is not

warranted unless the defendant suffered prejudieerasult of the deprivaticn.
The Court held that the error was harmless beyaadsonable doubt. In reaching this conclusion,
the Court noted that, during the time that the wigéat was unrepresented, no substantive evidence
was produced that was later used against himeat &urther, the Court noted that the testimony of

the withesses was sufficient to support the bindowe other words, defendant would have been

bound over even if counsel had been present the ¢ime>?

*1People v Vinson, unpublished opinion per curiam of the Michigaru@mf Appeals,
issued August 24, 2006 (Docket Nos. 259079 and @p9Attached as Appendix C). This case
is being cited because there is no published Mahitpse postronic in which a court has
applied harmless error analysis to a denial of selat the preliminary examination stage, and
because there is an apparent conflict between §achiaw and federal law (MCR 7.215(C)).

*2d at 4 (citingColeman, supra, at 10-11 Chapman, supra; andCarter, supra at 217-
2198.

53d at 4.
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Similarly, in People v Wolfe, a 2009 unpublished opiniéhthe Michigan Court of Appeals
considered the question of whether an ineffectiaéver of counsel at a critical stage required
automatic reversal. Miolfe, as in the instant case, the trial court failedlitain a valid waiver of
counsel undePeople v Anderson and MCR 6.005(D). As a result, the defendant wl<d cross-
examine two witnesses in pro per, although he dictlstandby counsel. The Court found that this
was indeed a complete denial of counsel at aalgtage, because standby counsel is not “counsel”
within the meaning of the Sixth Amendmént.

Nevertheless, the Court Wolfe recognized thatlling allows for harmless error analysis
in those situations where the ineffective waiver aunsel does not “pervade the entire
proceeding.® Thus, the analysis does not end with the deteatiuin that a defendant has been
denied counsel at a critical stage:

Stated differently, to be deemed a structural etherdeprivation of counsel must be

(1) total or complete, (2) at a critical stage bé tproceedings, and (3) must

contaminate the entire proceeding...In other wafdbge evil caused by the Sixth

Amendment violation is limited, such that the empiroceeding is not infected by the

violation, then application of the harmless eresttis appropriate...Such an inquiry

necessarily requires us to examine and determagcibpe of the error's effect on the
proceedings’

*‘People v Wolfe, unpublished opinion per curiam of the Michigaru@of Appeals,
issued October 8, 2009 (Docket No. 286700) (AttdcmeAppendix D). This case is being cited
because there is no published Michigan case @astic in which a court has applied harmless
error analysis to a denial of counsel at the prielary examination stage, and because there is an
apparent conflict between Michigan law and fedkeral (MCR 7.215(C)).

5d at 3.

*91d (citing Satterwhite, supra; andPeople v Murphy, 481 Mich 919, 921-923 (2008)
(Markman, J., concurring)).

*d.
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The Court concluded that, because the defendawetffective waiver of counsel did not deprive him

of any defenses or testimony that could have beed to develop such defenses, the denial of
counsel did not constitute structural error. Tlhe@then proceeded to apply harmless error arsalysi
to determine whether, in the context of all theeotbvidence presented, there was a reasonable
possibility that the error contributed to the vetdiThe Court ultimately held that there was tiais

the error was harmless beyond a reasonable doubt.

In People v Murphy, a 2008 published opinion, Justice Markman, indosacurrence,
recognized the “apparent tension” betw&atterwhite andCronic: “[U]nder Cronic, an absence of
counsel at a critical stage results in an irrelinlgtgopresumption of prejudice, while under
Satterwhite, the same may be analyzed for harmless effalustice Markman is correct that the two
cases must be reconcile@ronic seems to require an irrebuttable presumption gbigiee where
there is a denial of counsel at a critical staBat Satterwhite, decided four years later, held that
automatic reversal is only warranted in “cases mct the deprivation of the right to counsel
affected—and contaminated—the entire criminal pedasy.™ Justice Markman recognized, and
rightly so, that to require automatic reversadvary case where counsel is absent at a critical stage
would give no effect t&atterwhite. As a solution, Justice Markman suggested $aterwhite be
interpreted as carving out an exceptioiCtonic:

...[A]s an exception t&ronic, Satterwhitev. Texas, 486 U.S. 249, 108 S.Ct. 1792,

100 L.Ed.2d 284 (1988), indicates that an absehceunsel at a critical stage only

requires automatic relief for a defendant if thesence cannot be sufficiently

separated from the entire criminal proceedingsatT$) a reviewing court should
first determine whether the effect of the abseniceoninsel can be sufficiently

*Murphy, supra, at 921-922 (Markman, J., concurring).
*9Satterwhite, supra, at 257.
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separated from the entire proceeding, enablingopelkte court to meaningfully

compare the flawed proceeding with an unflawed @edang. If the effect cannot be

sufficiently separated, then defendant is entittedn irrebuttable presumption of
prejudice undeCronic; if the effect can be sufficiently separated, titemay be

reviewed for harmless error undsatterwhite.®
ReconcilingCronic and Satterwhite in this way is consistent with the rationale umglag both
cases. ltis also consistent with federal preced&s Justice Markman pointed out, “every federal
circuit court of appeals, has stated, pBsbnic, that an absence of counsel at a critical stage ma
under some circumstances, be reviewed for harreless ™"

Other jurisdictions have also followed this ratitengostCronic and have applied harmless
error review under these circumstanedsrming thatCronic was not intended to alter the principle
set forth inColeman. In People v Tena,®? the defendant was denied the right of self-repragion
at his preliminary hearing, but was representadadtby counsel of his choice. The Court applied
harmless error analysis pursuantQieapman andColeman.®® Similarly in State v Dennis,®* the
Supreme Court of New Jersey applied harmless amalysis when the defendant was denied

counsel at a probable cause hearing. The defemdBennis argued that he should be entitled to

a presumption of prejudice und@ronic. The Court noted that even if the defendant heehb

represented by counsel at the hearing, it is ulylitket counsel could have prevented the bindover.

Further, the witness who testified at the probablese hearing also testified at trial and was eross

®Murphy, supra, at 919 (Markman, J., concurring).
®d at 923 (Markman, J., concurring).

®2People v Tena, 156 Cal App 4 598 (2007).

®ld at 613-614.

#gate v Dennis, 185 NJ 300 (2005).

22

Nd 22:S0:€ 9T02/8/6 DS Ag AIAIFDIY



examined, none of the evidence presented at theapl® cause hearing was used against the
defendant at trial, and there was sufficient evigeior the bindove?:

In Sate v Brown, the defendant claimed that lack of counsel aplo®able cause hearing
prejudiced him because the state’s witness wasrnes-examined at the hearing, resulting in the
loss of impeachment evidence that could have bgeshat trial. The Supreme Court of Connecticut
applied harmless error analysis, and found thaéther was harmless. The Court recognized that
“[t]he denial of this constitutional right, whilégnificant, as is every constitutional violatiorgesb
not constitute the type of constitutional errorttiemuires automatic reversal®®.’ The Court noted
that there were no significant inconsistencieshi@a witness’s testimony at the probable cause
hearing, and in any event, the transcript frompirediminary examination was available at tfal.

In Commonwealth v Carver, the defendant was unrepresented at his prelignhearing, and
was identified by two witnesse3he identification evidence from the preliminarahag was not
introduced at trial. The Court applied harmlessrasnalysis, and held that the error was harmless.
The Court found that there was a sufficient indelgen basis for the in-court identifications and

therefore there was no prejudice to the defen®ant.

®1d at 302.

®gate v Brown, 279 Conn 493, 509-513 (2006).

®ld at 512-513.

#Commonwealth v Carver, 292 Pa Super 177, 180-182 (1981).
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In Nortonv State, the Court of Criminal Appeals of Oklahoma heldttthe denial of counsel
at a preliminary hearing is subject to harmlessrereview pursuant t€oleman.®® The Court
pointed out that since the preliminary examinattealf could be waived, it would make no sense
to hold that a denial of counsel at the prelimirfagring requires automatic reversal: “Clearly, the
right to a preliminary hearing at all is no lesgortant than the right to counsel at that hearifig.”

All of the courts agree that the preliminary exaatiion is a critical stage for purposes of the
Sixth Amendment right to counsel. But a deniahefright to counsel at this stage is not struttura
unless it somehow contributes to a guilty verdidtial. In the instant case, there was no evidenc
produced at defendant’s preliminary examinatiom s later used against him at trial. The same
witnesses who testified at the examination testiietrial and were subject to cross-examination.
The evidence that was produced at the examinatasswificient to support the bindover and, had
defendant been represented, the outcome would bese the same. Lastly, defendant was
represented by counsel throughout the entiretysdfial and was found guilty beyond a reasonable
doubt.

Therefore, the Court of Appeals erred when it deteed that the denial of counsel at

defendant’s preliminary examination was a strudtenar requiring automatic reversal.

®“Norton v Sate, 43 P3d 404, 408 (Okla Crim App 2002) (overrulCigek v Sate, 748
P2d 39 (Okla Crim App 1987)).

9Id.
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RELIEF

THEREFORE, the People request this Honorable Gogriant the People’s application for

leave to appeal, or peremptorily reverse the Colihppeals decision and affirm defendant’s

convictions and sentence.

Dated: September 6, 2016
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